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PreEMIER’S NOTICE

OFFICE OF THE PREMIER

.29 18 September 1298

l, Nakedi Mathews Phesa, hereby assent, in tarms of section 121 of the Constitution of the Republic
of South Africa, 1996 (Act. No. 108 of 1396), to the following Act which is heraby pubfished for general
information:

No. 6 of 1998: Mpumalanga Censumer Affairs Act, 1898
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MPUMALANGA CONSUMER AFFAIRS ACT . =
NO. 6 OF 1998 '
[ASSENTED TO 4 SEPTEMBER, 1998] [DATE 0F COMMENCEMENT: 30 JUNzE, 2000]

(Erz_glf.sh text signed by the Premier)

GENERAL NOTE
Premier’s Notice No. 29 of 1998, which was published in Provincial Gazette Extraordinary No. 366on18
September 1998, and whick Notice contains an inaccurate version of the Mpumalangz Consnmer Affairs Act,
1538, is hereby withdrawn to the exteat that the said Notice purports to reflect Schedales 1 and 2 as poebiished
on 18 September 1998, as duly assented to in terms of section 121 (1) of the Coastitution, 1996.

ACT

To provide for the investigation, prohibition and control of unfair business practices in
the interest of the protection of consumers, and for that purpose to establish an Office for
the Investigation of Unfair Business Practices and a Consumer Affairs Court; to amend
certain laws so as to authorise local anthorities to establish consumer advise offices; ‘and
to provide for mgaiters connected therewith.

1. Definitions.—In this Act, unless the context otherwise indicates—

“arrangement™ means an arrangement or undertaking negotiated and concluded by the
Office under section 11;

“business™ means—
(@) oifering, supplying or making available any commodity; or
()  soliciting or receiving any investment;

“business practice” includes—

(a) any agreement, accord or undertaking in conmection with business, whether
legally enforceable or not, between two or more persons;

() any scheme, practice or method of trading in connection with business, includ-

\  ingany method of marketing or distribution;

(cj‘ any advertising, type of advertising or any other manner of soliciting business;

(d) “any act or omission in connection with business on the part of any person,
whether acting independently or in concert with any other person; and

{(e) any sitnation in connection with the business activities of any person or group

B

of persons; but does not include a restrictive practice,acquisition or monopoly — - ——
situation as defined in section 1 of the Maintenance and Promotion of Competi-
tion Act, 1579 (Act No. 96 of 1979); ’

“committee™ means theStandmg Select Committee of the Provincial Legislature respon-
sible for consumer affairs in the Province; . ' .

“cornmmiity;H means— S ESEHE o
- (@) any property, whether corporeal or ‘incorporeal and whether movable or im-
“ 7 'movable, including'any make &r band of commodity; or ¢ . s 3
"+« = (B) - amyservice, excluding service due in terms of a contract of employment; . -
Towess g a0 R nD W A et W L © TR o i

“consumer” miedns any person envisaged by Section 2 (1); ~ . NG AR
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el:.l’f;bt'gct_@'ﬁ-’- eans the person appointed in terms of sectiond (D@ 0 -
‘admidisirative bady established by section 13 and known 2s the Corn- =
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“Investigating ofﬁcer” meaDs 2o mvcsugatng officer zppointsd wmder section 9 {1) ar ' £l
desmed in terms of section 9 (2) to have been so appointad;

“investment” means any money or other property, or zmy facilify, intendad for vss in
.. connection with any venfure or scheme for profit, or purportad ta be so mtznded;

“Office” means the Office for the Invastigation of Unfzir Business Practice establisked by
section 3;

“prescribed” means prescribed by ragulation;

“Province” means the Provmce of Mpumalanga as establisked in terms of section 103 of
the Constituion;

“regulation™ means a2 regulztion made vader section 29;

“responsible Member” means the Member of the Executive Council of the Provincs re-
sponsible for economic affzirs;

“this Act” includes the regulations; ' \)

t
“pnfair business practice™ means any business practice which, directly or indirectly, has O
or is likely to have the effect of vnfairly affecting any consumer.

2. Coopsumers.—(1} The following shall be copsumers for purposes of this Act—

() any natural person to whom any commodity is offered, supplied or made avail-
able where that person does not intend to apply the commodity for the purposes
of resale, lease, the provision of services or the manvfacture of goods for gain;

(b) =zay mpatural person from whom is solicited, or who supplies or makes available,
any investment; and

(c) any other person who the responsible Member declaras to be a comsumer in
terms of subsection (2).

(2) The tesponsible Member may, with the concurrence of the comrmittee, declare any
person to be'a consumer by notice m the Provincial Gazette and may withdrzw, vary or amend
any such notice.

3. Establishment of Office for the Investigation of Unfair Business Practices.—
(1) There is hereby established, in the Department of Economic Affairs of the Province, an
office called the Office for the Investigation of Unfair Business Practices. 4y

(2) The functions of the Office shall be performed by the Consumcr Protector. . O

'4 "Consuiier Protéctor and staff of Office=<1) Subject to the laws goveming the - — — - - ———

.

{(2) . shall appoint a person as Consumer Protector; ,

(b) may from time to time appoint an acting Coasumer Protector, to dlschargc the
functions of the Consumer Profector whenever the Consumer Protector is for
any reason unable to perform those functions or whils the appointment of a per- -
son as Consumer Protector is pending; and

{c) . may appoint one or more persoxs to assist with the performance of the functions ] ;
of the Oﬁice, ‘subject to the controland dizections of the Consumer Protector. . s

(2) The Consuraer Protector may in the performance of his or her functions also be as-
sisted by any person or body whose service is obtained by h:.m or her for the pumose of a
parhculzrmvesugaunn. T UL ey AT

(3) A person contemplated in subsecuon (2) may be pa;d such remmneration, a]low-‘"
ances 2nd expenses 25 the Consumer Protector, with the concurrence of the r@onsiblc Mcm-
o TF ‘w st ;’:é‘f‘“:? t’gﬂ" =i <
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: ‘5. Functions of Office—(1) The Office shall — . - —- - - = ugf\; 1%
{g) receive and investigate complzints of alleged unfair business practices Wh}.c]:;
have been lodged with the Office as contemplated in section 6, and dispose of
such complaints in tenms of this Act; and

(8} periorm the other functons assigned to it by or under this Act
'(2) () The Office shall a5 practiczble after 31 December in cach yzar submit to the
rzsponsible Member a report on its functions during the year ending on that dat=.

(b) The responsible Member shall table a copy of the annual report submitted in
terms of subsection (2) (a) in the Proviocial Legislature within 14 days afier its receipt if the
Provincial Legislature is then sitting or, if the Provincial Legislature is not thea sitting, within
14 days afier the commencement of its next ensuing ordinary sitiing.

6. Lodging of complaints with Office.~(1) Any person may lodge 2 complaint with
the Office regarding an alleged unfair business practice.

(2) A complaint contemplatzd in subsection (1) which is not in writing shall be re-

"Q duced to writdng by the Office. .
=
( = 7. Investigations of Office—(1) The Office may, where no complaint has been

lodged, institate such investigation as may be necessary into—

{a) any unfzir business practice which thers is reason to suspect exists or may come
into existence; or

(6) any business practice or type of business practice, in generzal or in relation to a
particular commodity or investment or any kind of commodity or investment or
a particular business or any class or type of business or a particular area, and
which there is reason to suspect is commonly applied for the purposes of or in
connection with the creation or maintenance of unfair business practices.

(2) If the responsible Member refers a matter contemplated in sub section (1) to the
Office, the Office shall condust an investigation into that matter.

(3) The Office may, by notice in the Provincial Gazette, make knowr any investiga-
tion which it is conducting, and that any person may within a period specified in the notce
make 'ﬁrittcn r:;::z:ntzﬁnﬂﬂ ragarding the investization to the Office.

(4) The Office may, for the purposes of 2n investigation, have regard to any investiga-

= tion, finding or measure takeén by the Business Practices Committse established by section 2 of

) the Ham:ﬁﬂ Business Practices Act, 1988 (Act No. 71 of 1988), or the Minister of Trade and

C) Industry in terms ©f that Act, or by any other cormpetent auﬂmnty, including an authority in
another province.

(5) If the Consumer Protector is of the opinion that a complaint may mhore appropri-—
ately be dealt with by another competent authority, he or she may at any time refer any inves-
tigation or aspect thereof to such other authority, including an authonty in another province:
‘Pro*nded that the Office may at any time resume the investigation in relatmn tu that matter.

..+ 8, Summoning and: :questioning of . persons and producuon of books and docu- -
. ments.—(l) For the pm‘poses ‘of an mves‘ugauog the Consumer . Protectnr 01' 2 person in the
. service of the Oﬁcc authonscd by hxm orher may— .

mcnt ‘of other object rcla.tmg to that subjcct, t9 appcar bcfnre'a person in th e
ervice of the Ofﬁce at a time and place specified in'the wsummons Lo be qucs- St
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(5) queston that person, Lnder cath or aﬁma‘:.on admmstcrcd by the Comm:ner '

Protector or another person in the service of the Office authorised by the Con-
surner Proiector, aod examine or retain for further information or for safe cus-
tody such a book, document or other object.

(2) A sumrnons referred to in subsection (1) () shall—
(@) be in the prascribed form;
(&) contain par‘acula:s of the matter in ccm:ecton with which the person concemed
is required to appear;
{¢) be signed by the Consimer Pmtector or another person in the service of the
Office anthorised by the Consumer Protector; and

(d) be served in the prescribed manner.

(3) A person appearing by virtue of subsection (1) (a)}—
(¢) may be assisted at the investigation by any person of his or her choice; zad
() shall be entitled to the prescribed witness fess.

(4) A person shall be guilty of an offence if he or she, having been summozed in terms
of this section——
() fails without sufficient cause to attend at the time aad place specified in the

summeons, or to remain in attendance until the conclusion of the procezdings or
untl he ot she has been excused from further attendance;

(b) refuses to take an oath or make an affirmation;

(¢) refuses to answer, or to answer fully and satisfactorily to the best of his or her
imowledge and belief, any question lawfully put to him or her;

(d) fails to produce any book, document or object in his or her possession or cus-
tody or under his or her control, which he or she was required to produce; or

(2) makesafalse staternent to the Consumer Protector or other person in the service
of the Office designated by the Consumer Protector, knowing such statement to
be false or not knowing or believing it to be true,

(5} A person who has been summoned to appear in terms of this section skall not be
entitled to refuse to answer any qusstion or to produce any book, document or object on the
ground that he or shc would thereby be exposed to 2 criminal charge: Provided that, to the
extent that such answer, book, document or article does expose the person concemed to 2
criminal charge, no evidence thereof shall be admissible in any criminal procecd.mgs against
that person, except where that person stands trial on 2 charge contemplated in subsection
G (e) or in section 319 (3) of the Criminal Procedurs Act, 1955 (ActNo 56 of 1935)

9, Investigating officers.—(1) The Consumer Protector may appoint persons in the
semce of the Ofﬁcc Or any other smtable pcrsons 2s mvcsnganng ofﬁcers

(2) The Consumer Protector shall be decmcd to hava;. bcen appomted as an mvestxgat—
ing omcer umder subsectxon (1.

(3) An mvesngatmg ofﬁccr who is fiot fn the fu!l—tlmc service of the State shall be ap-

pomted on such conditions and at such Termunerztion 48 may | 'be prescn'bed_ ST
..-_m-'rr— ,-_w_;-.._._.., " -

(4) An mvcstzgatmg officer shall be prcmded with 2 ccmncatc . of appomtmcnt mg;ned
by or’ on  behalf of the Con;umclj Protectnt and in whic hit 1s statcd that hc or she is an investi-
gatzng oﬁiccr appomtsd in- t:rms of : .

"l"’ R R M .—y., : A
(5) An mv"éEﬁga’ang ofﬁc
hz_we his'or’ hcr ccm.ﬁcate of appomtmcnt.mhns or hcr po sessmri. ¥

'\) 1
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- 10.~ ‘Search and se:zure.—{l) In order to obtain any information required by the, Ofﬁce :
in relation to an mvesﬁgauon, an investigating officer may, subject to the provisions of
section, enter any pr:m:ses on or in which any book, document or other object connected with
that investigation is or is suspectsd to be, and may—

(2) inspect or search those premises, and tncre mzke such inquiries as ma2y be
necessary for the puzpose of obtaining any such mfomanon,

(b) examine zmy object found on or in the pr'rms..s wh:ch has or might have a
bearmg on the mvasuganon in question, and request from the owner or peTson
in charge of the premises or ffom any petsorn in whose possession or charge that
object is, information régarding that object;

(c) make copies of or extracts from any book or document found on or in the
premises which has or might have 2 bearing on the investigation in guastion,
and request from any person who is suspecisd of havmg the necessary informa-
tion, an explanation of any eniry therein; E

(d) seize, against the issue of a recejpt, anything on or in the premises which has or
might have a bearing on the investigation in question, if the investigiting officer
needs to retain it for further examination or for safe custody.

(2) Unless the owner or person in charge of the premises concerned has consented
thereio in writing, an investigating officer shall enter premises and exercise aay power con-
templated in subsection (1), only under a search wamant, which may only be issued by the
Consumer Affairs Court if it appears to that court from information given to the court on oath
or solemn affirmation that thers are reasonable grounds to suspect—

{z) that an unfair business practice exists or may come into existence; and

(b) that 2 book, document or other object which may afford evidence of such unfzir
business practice is on or in those premises.

(3) A search warmrant contemplated in subsection (2) shall—

(a) zuthorise an investigating officer mentioned in the warrant to enter the premises
identified in the warraat for the purpose of exercising any power contemplated
in subsection (1});

(b) be executed by day, unless the court authorises the execution thereof by night;
and -

(¢) . be of force untl it is executed, cancelled by the court, or a period of one month

*., from the day of its issue expires, whichever occurs first.

A

(4) Acd investigating officer executing 2 search warrant under this section shall, before
- such execution, upon demand by any person whose rights may be affectsd— -

(2)  show that person his or her certificate of appointment; and

()] hand to that person a copy of thE_dedm’.

(5) A person from whose possessmn or charge 2 book or documcnt has been taken un-
der this'section’shall, as Jong as it is in the possession or ch.arge of the mvesngatmg officer
concerned or of the Office, be allowed on request to make copies thereof of to take extracts
thc;cﬁom at any reasonable time at his or her own expense aad under the supemszon of that
mvcsugatmg oﬁcer ora person in the seryice of the Office. e s - R AT

(6) Apersonshallbegmltyofanoﬁ'cncc:fheorsh:.h R S S

]

R . obstructi or hmdm-s an mvesugabng officer in the performance of his or, her -

:__'.q.:_-‘fl.mcton.smtcrmsofthlsscchon,or A : BEELL "ﬁ._

- LS T R s L Fem

1 subsectlon (1) (r.z) or
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(D) refuses to aaswer, or to answer ﬁJ]ly and satzsfacton'.iy to the best of h15 er
her knowledge znd belief, such enquiry or request for information; or

(i) gr.ves an answer or information or an explanation which i is false or mislead-
mg, knowing it to be false or misl=ading,

(MDA petson from whom information or an explanation has been requested in tarms of
this ssction shall not be éntitled to refuse to answer any question or to produce aoy book,
document or object on the ground that he or she would thereby be exposed to 2 criminal
charge: Provided that, to the extent that such answer, book, document or arficle does expose
the person coacemed to 2 criminal charge, no evidence thereof shall be admissible in any
cominal proce:dmga against that person, except where that person stands trial oz 2 charge
centemplated in subsection (6) (5).

11. Negotiation of arrangements to discontinue unfair business practice —(1) The
QOffice may negotiate and conclude an arrangement with any person for—

(a) the discontinuance of avoidance of an unfair business practice;

(b) the reimburscmént, with intersst, to affected consumers;

{(c) the discontinuznce or avoidance of any aspect of an ynfair business practice; or

(d) zmy other matter relating to the unfair business practice. ’
{2} An smrangement—

(2) may be concluded at any time after the msumuon of an investigation, but before
the making of 2 final order by court;

(5) shall be in writing and signed by the parties thereof; and
(c) shall be subject to confirmation by the court in accordance with section 21.

12. Institution of proceedings after completion of investigation —(1) Upon comple-

tion of an investigation, the Consumer Protscior mzy institute § occcdmws in the court of the
area concerned—
(a) against the person alleged to be responsible for the unfair business practice in
question; or
(b} generally, with a view to the proh.w!.tlou of any business practice or Type of
business practice, in general or in relation to 2 particular arez, and which is
common.ly applied for the purposes of or in connection with the creation or
mamtcnancc of unfair business practices.

(2) I the Ofﬁcc ‘decides not to mstzmte proceedings, the Consnmer Protector shall in-
form the complamant.

-.\‘l‘

)

6":

‘ 13. Establishment of Consumer Affairs Court.—{(1) The Tesponsible Memiber shall, —— ——— ————~

by notice in the Provincial Gazette, establish one or more Consumer Affairs Courts for the
Provimee, »+ - - ¢ . . - . f

(2} A court shall be estabhshcd for’ @ a-ca defined in such noucc

A

(3) The responsible Membcr mzy,mlﬂcemmer—-— iR TR PSP B Y

(@) . varyanysuch arez;’
(b) vmhdraw such natzcc and’ abohsh any such court. ~ L

(4) The seat'or seats of 2 court shall be’ at such place or placcs as the responsible Mem-

- bcr may fmm txme o tlmc d:tcrmmc in gencral or in rclauon to particular procccdmgs.

w.:-.-_--g_

. vy
.-,‘,;.J,l_‘;._:.». h —~.._.,_-.--

ppm_ntment of Members ofa court.T——’(l) Mcmbers of: ; muzt shall be appox?tcd

th i%
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(2) A court shall copsist of five persons; namely— - - .7 - - - -
{g) = chairperson, who shall be—
(i) aretived judge of the Supreme Coum; or
(i) 2m attormey, advocete, retived magistrate or lecturer in law at a university,
with not less than 10 years cumulative expezience in one or more such ca-
pacities; and

() four addional rmembers having special ‘knowledge or experience of consummer
advocacy, economics, industry or commerce

(3) The responsibie Member mzy zppoint an altématc member for every member of 2
court.

(4) The responsible Member shall invite interested parties, by notice in the Provincial
Gazette and &n advertisement in the print media regarded as appropriate by the responsible
Member, to ngminate candidates, within 21 days of f the publication of such notice, for consid-
eration as members of a court.

(5) -The names of the nommees shall thereafier be prhsh-d in the said Gmrerre and
primt media for comment.

@)

(6) Imterviews of nominccs shall be open to the public.

(7) A member and alternate member of a court shall, before assuming office, make and -
subscribe an oath or solemn affirmation in the prescribed form before the responsible Member,

: (8) A member and zlternate member of 2 court shall be appointed for such period and
paid such remuneration and allowances as the responsible Member may determine, and differ-
ent rermmeration and allowances may be determined fn respect of differsnt members and
altarnats members.

15. Persons di.%ilualiﬁed from being members of court.—{1} No person shall be ap-
pointzd or remain a member of a court if he or she is not a fit and proper person or—

(a) ismnota citizen of the Republic resident in the Province;
(&) 1is 2 public servaat;
(c) atthe relevant time is, or during the preceding 12 months was, an office bearer
) or employee of any party, movement, organisation or body of a2 party polidcal
N\, natuze;
,_) (d) " is an unrehabilitated insolvent; ‘
‘)(:\ )] has at any time been convicted, whether in the Republic or elsewhere, of theft,
(;j fraud, forgery or uttering a forged document, perjury, an offence under this Act
_ or the Corruption Act, 1992 (Act No. 94 of 1992), or any offeace mvolvmg dis-
7 "honesty,or— — o

(//  hasatany time been removed from an office of trust on zccount of misconduct.

o

(2) No person shall remain 2 member of the court if he or she fails to dJSclose an inter-
est which would requn'c him or her to be rccus:d as contemplated in section 16 (3)

1s.- Constltutlon o{ conrt.—(l) Sub_]cct to subsection (4) the quorum of a court shall
be three members. e

(2) Except where otherwise provided, a decision of the majonty of mcmber‘ of acourt |
prescntshallbeﬂze decxsmn of the court. . - R LR R SR R TN £y

. (3) A member of 2 court shall recuse himself or hcrsclf from pmcccdmgs on the
~grounds of any interest or association Hkely to affect bis or her :mp conndcmt'.on of the
: mattzr or wh;ch is likely to be seen to dcrso -
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(4) If at any stage during the pfocécdings before 2 .com-t— . ' e ‘\H ot 2 ==
(2) the chairperson becomes incapeble of acting or is 2bsent, the proceedings shall
begin afesh;

(b) any other member becomes incapable of acting or is ebsent, the proceedings
shall, subject to subsection 1, continne before the remaining members; and
(¢) two or more other members become incapable of acting or are absent, the
proceedings shall begin afresh unless 2l the parties to the procesdings, subject
1o subsection 1, zgree unconditionally in writing to accept the decision of the
majority of remaining members.
(5) In the event of any equality of votes in regard to any maiter before the court, the
Chairperson shall have a casting vote in zddition to his or ker deliberative vote.

17. Functions and powers of court—(1) A court—

(@) shall bear, consider and make 2 decision on any matter which is before it.by
virtue of proceedings envisaged by this Act;

() may award costs, on 2 scale to be prescribed or in 2o zmount determined by the . - :Q
court, against any person found to have conducted the unfair business practice P
concerned and who is found to have acted fraudulently or grossly unreasonably; O @

(¢) may generelly deal with zll matters necessary or incidental to the performance
of its functions vnder this Act; and

(d) shall exercise any other powers, and perform the functions assigned to it by this
Act. '

(2) Process of a court shall run throughout the Province and orders of the court shall
have force throughout the Province.

(3) The responsible Member shall, subject to the laws governing the public service,
appoint—

(a) a clerk of the court to perform the administrative work incidentat to the func-
tions of the court; and

(p) such other persons to assist the clerk of the court as may be necessary.

18. Procee&iﬁgs of court—{1) Proceedings before the court shall, except in cases
contemplated in sections 12 and 20, be initiated by summons in the prescribed form which

shall be served on the person concemed in any manner as may be prescribed, which may Q
' include service ountside the Province. - ) _ W
- ' - ey _(2)_All proceedings of the court shall, subject to the provisions of subsection (3), be O
open to the public. - e e e .

(3) A court may direct that the public or any member thereof may not attend zay pro-
" ceedings of the coirrt or any portion thereof, if this-is justified in the interests of—
(@) the conduct of the proceedings or the consideration of the matter in question; or

" (b) the protection of the privacy of any person alleged to be involived in the unfair
- =2 : business practice in question or the confidentiality of any information relating to
i o : that person. o : ’ : SR

wr (4)'-:3ff5;:cding§_b€forc a.court shall be prosscuted by the Office, who may be repre- -~ 3%
_ sented or assisted by an advocate, attommey, or azy other person approved by the responsible s
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. (6) Any persoq, aga.ns‘ whom proccedmgs are mstmtcd or who may be advcrscly af-
foctad by such proceedings may appear in person or be’ r-present..d of assisted by 2n 2dvocats,
atiorney or any other person.

(7) A court shall keep record of its proceedings.

19. Summoning of witnesses and production of docu'rrre'nts.—{l) For the puzpose of
zscertaining any matter relating to proceedings before a court, 2 court may—

(¢) by summons addressed to any person, including the persoa alleged to have
performed the unfair business practice, in the prescribed form under the hand of
the clerk of the couzt, and served in the pre§eribed mahner, require such person
to appear before the court at = time and place specified in such summons, to
give evidence and to produce any book, document or object in the possession or
custody or under the contro] of siuch person and which mzy be reasonably nec-
essary, material and relevant in connection with those procesdings;

(5) requice such person to take an oath or make an affinration; and

(¢) question such persor and examine any book, document or object which bhe or
she has been required to produce.

(2) A person shall be guilty of an offence if he or she, having been sumrmogned in terms
of this secfon—

(o) fails without sufficient cause to attend at the time znd place specified in the
SUIEONS, OF to remain in attendance until the conclusion of the proceedings or
until he or she has been excused by the court from further attendznce;

{b) refuses to take that oath or make aa affirmation;

{¢)}  r=fuses to answer, or to answer fully and satisfactorily to the best of; his or her
knowledge and belief, any question lawfully put to him or her;

{d) rfails 10 produce any book, document or objcct in his or her possession or cus-
tody or under his or her control, which he or she was required to produce; or

(e} makes a false statemeat before the court knowing such statement to be false or
not knowing or believing it to be true.

(3) A person who has been summened to appear in terms of this section shall not be
eatitled to refuse to answer any question or to produce zny book, document or object on the
ground that he or she would theféby be exposed 0 a criminal charge: Frovided thai, to ihe
extent that such answer, book, document or article does expose the person concerned to a
ctiminal charge, no evidence thereof shall be admissible in any criminal proceedings against
that persom, except where that person stands trizl on a charge contemplated in subsection
(2) (c) to (&), orin secuon319 (3)of thc Cnrnmal Procedurc Act, 1955 (Act No. 56 of 1955)

(4) A person Who has attcnded thc proccedmgs of the court as a witness shall be enti-
- 7——-~tled to the prescribed witness fee.

20. Urgent temporary orders —{1) A court may, if it i satisfied fom information
placed before it by the Office that cn-cumstanccs relatmg to @ particular matter which is the
subject of an mvcstzganon rendcr that matter trgent'in that irreparable prejudice would be
caused to a consumcr or aay, group or class of consumers if the matfer were only to be dealt
with by | the court at procccdmgs m due coursc msuc 2 temporary ordcr— -

..... T atporg = o cend

(a) prohibmng any person mentroned in the order from performing any act com-
o nccted_vnth t'nc tmrarrbusmcss practlcc in question;

(b) attach.urg any moncy or oﬁ:cr property or assets, th}hcr corporeal or mcclpo- H
. real, movable or mzmovable held b){ any person, W,

i




o - ! o F r \
REGIONAL LEGISLA.TIO\I SERVICE ~ MPUMALANGA 5,

$s.20-22 Mpmzmga ConsmerA_Uwzrs Act, No. 6 of 1998 §:20-22 N

' i w -'_-_

.-.-.,—.-,.
L

gt

D) au&'.o-usmg gny investigating oﬁcer o7 person i the setvice of the Office to

take any action specified In the order,

(2} A temporary order contsmplated i subsection (1} —

(2) may beamended or withdrawa by the court on epplication by. the Officeorby 2
person affected thercby, .

(5} shall remain in force for such period or extended period as the court mzy fom
time to trmc determine; and

(¢} shall, unless withdrawn or lzpsed, remzin in force until the procesdings ate
finzlised.

(3) An order in terms of subsection (1), and zny amendment, withdrawal or extension
ther=of shall, where the court so directs, be made known by notice in the Provincial Gazette
znd in such other media as the court mzy deem appropriate.

21. Confirmation of arrangements negotiated by Office.—(1) The Office may zpply
to a court for confirmation of an arangement concluded in terms of section 11.

(2} The court may, with due consideration of the intarests of effectsd consumers, issue
an order—

(¢) confirming the arrangement;

() coniming the arrangement with such modifications as may be agresd to by the
person concerned, and subject to such conditions as may be agreed to by that
persou, as the court may deem fit; or

{c) setung aside that arrangement if, after the persons imveolved in the agreement
have been given an opportunity to be heard, it is satisfied that the arrangemen:

will not ensure the discontinnance or avoidance of the unfair business practice
in gueston.

(3) An order in terms of subsection (2) shall be published in the Provineial Gazesne and
shall thereupon have the same effect as an order in terms of section 22.

22, Order by court prohibiting unfair business practice—(1) If 2 coust is satisfied
that an unfair business practice exists or may come into existence, and has not confirmed an
arrangement as contemplated in section 21 (1) (g), the court may issue such order 2s may be
necessary to épsire thé discontinuance or prevendon of the unfair business practice in ques-
tiom, and such ordcr may, mthout prejudice to the generality of the aforegoing, direct—

(a) any petson concerned in the unfair business practice to take such action, mchud-
ing steps for the dissolntion of any body, corporate or non-corporate, or the sev-
erance of any connection or form of association between two or more persons,’
including such bodies, as may be necessary to ensure thc dlscontmuzncc Of pre-
vention of the unfair business practice; or

: Py

%
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() any person who is or was party to an agreement, understanding or commission,
or who uses or has used any advertising or type of advcrtrsmg, or zpplies or
apphcd a schcme prac:ucc or method of trading including any method or mark-
‘ing or dxstri'buuon, or cormmts or has committed an act, or brings or has brought
about a sxtuauon, or has or had any mterest in a business or type of business or

“~'derives or dcnved any mcome ‘from a busmcss or type of business which is con-
s o- nect:d mth the sald mfax: bnsmess practlcc and which Ir may be spcmﬁed in the

i it

,"".'_“"’"'51011’ I T
fap BT g (u) reﬁmn ﬁ'omnsmg t'ne adverﬁsing or type of advc'rtising;

(m) I"fram ﬁio"'i'iiﬁlylng that schierne, prac:tlcc or method of tradm\g'

: (rv) cease ‘to Commit that act or to bnng about that sfcuauun.,
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(¥) cease to havs any interest in that business or fype of business or to dcnvc
any income therefrom; - <

(vi) refrain from at any time—.
{aa) b#commg a pariy to eny ag’e-mcnt, understzmmg of omission;
(bb) using any type of advertising;
{cc) applying any scheme, practice or method of trading; or

(dd} committing any act or bringing zbout any sitsation, of = mature
speczﬁcd in the order and which the court is satisfied is likely to be

applied for the Purposes of or ia corfiection with the creaton or
maintenance of aay unfair business practice; or

(vi) refrzin from at any time obtaining any imterest in or deriving zny incoms
from 2 business or type of businass specified in the order.

(2) If the court finds that money was accepted from consumers in the course of 2 un-
fair basiness practice, 2ad it is necessary to limit or prevent financizl loss to those consumers,
.:;) the court may—
{g) order any person to repzy such money to the affzct consumers, together with
(- (5 interest at the prescribed rate;
(b) appoint a curator to perform the functions set out in section 23;
(c) give directions regarding any security which the curator shall furnish for the
proper performance of his or her functions;

(d) determine the powers and functions of the curator; and

(e) give directions concerning the performance of the functions of the curator, or
the management of the affairs of the person concerned, or any other matter inci-
dental thereto, as may be deemed necessazy.

(3) Notwithstznding that the monies to be recovered have bezn received by the person
involved in the unfair business practice in terms of an order of a court of law, if the court is of
the cpinion that such an order has the effect of enforcing 2n unfair business practice, it may
make such order as mzy be necessary to restore the consomer to the position he or she would
have been in if no such unfair business practice had taken place.

(4) Atany time after the court has granted an order in terms of this section, the court
may approve of the correction of an omission or error the clarification of any provision in the
order if such comection or clarification is necessary, and any such comrection or clarification
‘,\; shall be made known by notice in the Provincial Gazette.

(3) An\ order of the cotst in termns of subsection (1}—
(a) shallbe made known by notice in the Provincial Gazette; and
T e e oo ()~ may-be made lmown in any other mammer, including 2 notice in the print or

electronic media. ) - e
23. Functions of curator appomted by the court.——(l) A cwrator appointed under
section 22 (2) mzy, to thc extent authonsed by a court and subject to any condmons imposed
byi It— .

. s -.‘r:.' X
R () B rcahse such asscts of. the person involved in the unfair busmcss przctzce in 2
R e e qucstmn wh:ch are’ ncccssa.ry for the r:nnbuzscment of the consumers con- '

cerned, and dlstlibutc thcm a.mong the said consnmcrs

(8} . .take control. of and ma.nage the whole or any part of the busmcss uf such a’

N pcrson, i wh1ch cvcnt the managemcnt of the busmess or affairs of the persom *
: mvolve& in thc Anfair’ busmcss pmctxce shall vestin ‘the curator, subject’to the
supcrv:s:on of the Court, ind any other person vested mtll\ the"i:haﬁagcmcnt of

3
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24, Declarahon ‘of certam business practices to ba unlawﬁﬂ.—«(l) ifa coug'%u:- “e
suant to procesdings instituted In the court in terms of this Act, is satisfied that it is iﬁ the
public interest that any partcular business practice or type of business practice which was the
schject of the proceedings in question should be declared to be unlawfil, i may— i<
(@) declare to be unlawiul the business practice or type of business pctics cop-
cerned, either gemerzlly or in respect of 2 perticular area, dcpcndln__ Tpon
whether the investigation was of 2 gensral natire or was undertzken in r.-:l.tm—r

to a particular area;

(b) declare any agreement, accord or tndertzking, or terms thereof to be void;

(¢} prohibit any person from entering mto or being or continuing to beapariyto an
agreesment, arrangement or tnderstending, or ﬁom using advertsing, or from
applying 2 _sc_h"me practice or method of trading, or fom commitfing an act or
from bringmg about 2 situation which was the subject of the procesds, either
wholly or to the exteat specifed by the court; or subject to 2 condition or ex-
emption so specified of 10 an exemption contemplated in subsection (3); znd

-~ i} reg'ulat- any business practice or type of business practice which was the subjac
) of the procc-dmgs, by dstermining conditions or requirements which m".lst bc
g comphcd with in respect thereof.
6% (2) A notice under subsection (1) may at any time, on application by ths Comsurner

Protector after further investigation by the Office, be withdrawn by the court or be zmend=d by
it in such manner as may be fithng.

(3) The court may, on application by any person znd after hearing the Consura=r Pro-
tector, and any other interested person, graut exempton from a provision, condition or T=-
quirement contemplated i subsection (1), to such extent and for such period and suhject to
such conditions 25 may be specified in the exempton

(4) The provisions of section 22 (2) shall muretis mutardis apply in rzlation © an or-
dar, withdrzwal, ameadment or exempticr contemplated in this section.

(5).The person or body seeking any order in terms of subsection (2) o1 (3} sh=il make
their intention known by notice in the Provincial Gazette, znd interested persons < ..hz]l be
invited to make objccucns to any such order. i

to than Ao ]

Z5. Appeai. —There Snd.h be an ippccu. fom any accision of the couzt o the specind
court established in terms of section 13 of the Harmful Business Practices Act, 1988 (Act No.

D ' 71 of 1988)...

‘“) . 26. Giving of notice to competent authorities of unfair business practices_and of-
fences.—(1) The Consumer Protector shall, if there is reason to suspect that an unfair business
____ practice which is or was the subject of an investigation by the Office, exists or mzy come fnto
existence elsewhere m the Repiblic than~in-the-Province,-furnish - the -Business-Practices —
Committes established by section 2 of the Harmiul Business Practices Act, 1988 (Aci No. 71
of 1988), and any competent authonty in the province conccrned, with particnlass of the
business practice in guestion a_nd any relevant mformition’ relating thereto which beczme
known in the course of i mvcsuﬂanons by the Office or of proceedings before the court.

: (2) The Consumcr Protcctor shall, -if there is reason at any time during or ai't:r the
complcnon of an mv&cttgauon to stspect that there had been or is being co:zzmtted, czr r that an
attermpt has beenoris bcmg madc to comms.t <

: ~'-'~..i*"_'(a) Ceahy q@'cng;,_" aﬁomey—gcneml concerned accordmgly' and _ﬁ--

AT

‘offcncc as defined in'the Investlgaton of Senans Ecozzomc

.r"r LY
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27.” Confidentiality.~—No investigating oﬁcer, person in the service of the Offfce, =\

member of & court, curator or parson contemplated by section 4 (2) or 17 (3) shell discloss any
informeation acquired by him or her in the exerciss or performauc: cf any powers of functons
in terms of this Act, except—

(¢) in so far as may be necessary for the purpose of the due and propsr exsrcise or
performeance of any power, function or duty in terms of this Act; or

() on the order of the court of law.

28. Limitation of lié.bility.—No person, including the State, shall be liable in respect of
zoything done in good faith under this Act.

29. Regulations—(1) The rcsponsfole Member shall, with the comcumence of the
committee and after consultztion with the chanper‘on of the Court, if appointed, make ragula-
tions relating to—

(¢) the practice and proc'cdmcs of the court;

() any matter which in terms of this Act is required or p:rh:ittcd to be prescribed;
and

{(¢) in general, any matter which is considered necessary or expedient to be pre-
scribed for achieving the objects of this Act.

(2) The responsible Member shall, not less than one month before any regulation is
made, cause the text of such rcgula‘aon to be published in the Provincial Gazette togethcr with
2 notice declaring his or her intention to make that regulation, and inviting interested persons
to furnish any comments thereon or any representations which they may wish to make o
regard thersto.

(3) The prowswns of subsection (2) shall nat apply in respzct of any regulation which
after the provisions of that subsection have been complisd with, has been amended by the
responsible Member afier consultation with the chairperson of the court, if appomted in
consequence of comments of representations received by the board in pursuance of such
compliance. S

30. Oifences in reiation to prohibited husiness practices—Any person wao Conii-
venes or fails to domply with an order ‘of the court which has been made known by notice in
the Provincial Gazette shall be guilty of an offence.

31. Penalties. Any person who is ‘comvicted of an offence in terms of this Act shall be
lable, in the case of an oﬁ'cncc referred to m—

to  both such fine and such imprisonment; and ,

() . any other prowsmn of ﬂ:us Act, to 2 fine'or t0 unpnsnn.m:m for a period mot
) cxccedmg 12 mont‘ns or to 'both such ﬁne and such imhprisonment.

.7 A’ﬁ' ]:tcahnn.—-This At + shall bisd thc Statef except in so far a5 criminal Liabiliy is

@ sccuoﬁ'30'to 2 fineorto mpnsonmcnt fora -period-not exceeding fiveysars or — . ..
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(2) If any person se<ks to enforce or rely on an alleged unfair business practice in pro-
ceedings before any other civil couri may, on the application of any party to thase proceedings,
stzy those procesdings in the interests of justice until such time as the court has come to a
decision in terms of this Act

35. Amendment of lzws.—The laws referred to in Schedule 1, in so far as they are in
force in any part of the Province, are hereby amended to the extent in the third column of that
Schedula.

36. Repeal of laws.—{1) Tke laws referred to in Schedule 2, in so far as they are in
force in any part of the Province, are hereby repealed.

(2) Any right conferzed by section 21 (1) (b) of the Bophuthatswana Consumer Affairs
Act, 1984 (Act No. 34 of 1984), 10 cancel 2 contract that was not registered in accordance with
section 23 of that Act and wizich right has not been exercised by the date of commencement of
the Act, shall lapse at such commencement, and any coatract concerned shall not be terminated
merely by reason that it had not been so registered.

37. Short title and commencement.—(1) This Act shall be called the Mpumalanga
Consurner Affairs Act, 1998&, and shall come into operation on a date fixed by the Premier by
proclamation in the Provincial Gazette.

(2) Different dates may be so fixed in respect of different sections of this Act.

SCHEDULE 1

[Sche=dulz I inserted by Premier’s Notice, No. 4 of 2000.)

AMENDMENT OF LAWS

No.and year of Law Title of Law Extent of amendment

Ordinance No. 17 of 1939 (Trans- Local Govemment Ordinance The amendment of section 79 by the
vaal) addition of the following subsection:
“(54) establish and maintain ofTices
and facilities for the provision of
adviee and other services to consum-
ActNeo. 9 of 1938 (KaNgwane) KaNgwane Local Authorities Act, The amendment of section 20 by the
1998 addition to subsection (2) of the
following paragraph:

“(gg) establish and maintain offices
and facilities for the provision of
advice and other services to consum-

"

£TS.

Act No. 15 of 1998 (Lebowe) Lebowa Local Autheritles Act, 1988 | The amendment of section 20 by the
i SR N © 77 777 Taddition to'subsection (3) of the —— |
following paragraph:

“(gg) establish and mmintin offices
and facilities for the provision of
advice and other services to consum-

"

€T3,

Ordinance No. 20 of 1974 (Cape) 2s Mumicipal Ordinance, 1974 The amendment of section 186 by
applied 1o Bophuthatswana by Azt the insertion in subsection {21) of
No. 24 of 1978 (Bophuthatswanz=) the following paragraph:

“(gA) offices and facilities for the
provision of advice and other ser-
vices to consumers.” =

(lssue Mn §) h 2195
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SCHEDULE 2

[Schedule 2 inserted by Premisr’s Notce, No. 4 0{2000.]

Number and year of Law Title of law
ActNo. 34 of 1984 (Bophuthatswana) Coensumner Affairs Act, 1584
Act Wo. 4 of 1985 (Bophuthatswana) Consumer Affairs Amendment Act, 19835
ActWo. 7 of 1986 (Bophuthatswana) w.. | Consumer Affairs Amendment Act, 1986
At No. 1707 1988 (BophuthatsWana). v mermeeeersessrenerscrssssasanns Consumer Affairs Amendment Act, 1988
20t No. 2567 1991 (Bophuthatswana) Consumer Affairs Amendment Act, 1991




